STATE OF W SCONSI N
SUPREME COURT

EMPLOYE TRUST FUNDS BOARD,

THE DEPARTMENT OF EMPLOYE TRUST
FUNDS and ERI C O STANCHFI ELD,
Secretary of the Departnent of
Enmpl oye Trust Funds,

Petitioners,
V. Case No.

GECRCE LI GHTBOURN, Acti ng
Secretary of the Wsconsin
Departnent of Adm nistration,
JACK C. VO GHT, W sconsin
State Treasurer,

Respondent s.

PETI TI ON FOR LEAVE TO COMMENCE AN ORI G NAL ACTI ON
AND FOR LEAVE TO HAVE PETI TI ON STAND AS A COVPLAI NT
SEEKI NG DECLARATORY JUDGVENT

VWHYTE H RSCHBCOECK DUDEK SC
Thomas M Pyper

State Bar |.D. No. 1019380
Theresa M Hottenroth
State Bar |.D. No. 1025578
One East Main Street

Suite 300

Madi son, W 53703- 3300
(608) 255-4440

Attorneys for Petitioners

Dat ed: December 23, 1999



Petitioners, by their attorneys, hereby petition
the Wsconsin Suprene Court for |eave to comence an
original action, pursuant to Article VII, section 3 of
the Wsconsin Constitution, section 809.70, Stats.,
section 27(4t) of 1999 Assenbly Bill 495, and section
806. 04, Stats., the Uniform Declaratory Judgnent Act.
Petitioners further request that the foll ow ng
all egations stand as their Conplaint for Declaratory
Judgnent .

PRELI M NARY STATEMENT

1. This is a petition for | eave to commence an
original action in the Suprenme Court. Petitioners
adm ni ster the Wsconsin Retirenment System ("WRS").
Chapter 40, Stats., creates a public enploye trust fund
("Trust Fund"), which is operated under the direction
of the Departnent of Enploye Trust Funds ("ETF"). As
fiduciaries of the Trust Fund, Petitioners’ nust
protect the security of the Trust Fund and each
participant’s beneficial interest in the Trust Fund.
1999 Assenbly Bill 495 has been signed by Wsconsin

Governor Tommy Thonpson and wi |l becone effective as



1999 Ws. Act 11 the day after its publication
(hereinafter "AB 495"). AB 495 nmakes several changes
to the WRS and the manner in which ETF wll be required
to adm nister the Trust Fund. Petitioners can only
i npl enent | awful changes to the WRS and the Trust Fund
as part of their fiduciary duties. Petitioners have
gquestions concerning the constitutionality of sone of
the provisions in AB 495 and questions concerning the
correct interpretation and inplenentation of AB 495.
For these reasons, and to fulfill their fiduciary
duties to protect the security of the Trust Fund,
Petitioners seek a declaratory judgnent as to the
constitutionality of portions of AB 495.

2. Petitioners also seek prelimnary relief by
i ssuance of a prelimnary injunction or a wit of
prohi bition necessary in aid of the Suprene Court’s
jurisdiction, pursuant to Article VII, section 3(2) of
the Wsconsin Constitution and section 751.07, Stats.,
enjoining and prohibiting Petitioners and Respondents
fromtaking those actions directed by AB 495 and AB
584, which has al so been signed by W sconsin Gover nor

Tonmy Thonpson and wi ||l becone effective as 1999 Ws.
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Act 12 the day after its publication (hereinafter "AB
584"), or otherw se inplenenting or enforcing AB 495 or
AB 584, after they have becone effective, until such
time as the Suprene Court rules on the
constitutionality of AB 495 and declares which of its
provisions, if any, should be inplenented and
enforced.! Notw thstanding the foregoing, Petitioners
request that they not be enjoined fromtaking such
contingent and preparatory neasures toward

i npl enentation of AB 495 as they deem appropriate in
their discretion and consistent with their fiduciary
and other duties and responsibilities for adm nistering
the ternms of the Trust Fund so as to allow for the
snoot hest transition, and | east amount of disruption to
Trust Fund participants, should sone or all of the

provi sions of AB 495 be decl ared valid.

! One of the changes to the WRS made by AB 495 was to
i ncrease the value of death benefits provided to a
beneficiary of a participating enploye. An unintended
ef fect of the death benefit change was that an estate, or
any ot her unnatural person, could not be naned the
beneficiary for a participating enploye. AB 584 corrects
that unintended effect by permtting an estate or other
unnatural person to be the beneficiary of a participating
enpl oye. Thus, AB 495 and AB 584 are treated hereafter as a
package of legislation that together nust be enjoined unti
the Suprene Court rules on the provisions of AB 495.
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PARTI ES

3. Petitioner Enploye Trust Funds Board (the
"Board"), is a body of trustees which operates and
adm ni sters the Trust Fund. The Board was created by
Subchapter | of Chapter 40, Ws. Stats., w th purposes,
powers and duties defined in Chapter 40, Stats., and
with its principle offices |located at 801 W Badger Rd,
Madi son, W sconsi n.

4. Petitioner ETF is an agency of the State of
W sconsin created by Chapter 15, Stats. ETF operates
under the direction and supervision of the Board,
pursuant to Chapter 40, Ws. Stats., and has a
principle place of business at 801 W Badger Road,

Madi son, W sconsi n.

5. Petitioner Eric O Stanchfield is the
Secretary of ETF, with principle business address at
801 W Badger Rd., Madison, Wsconsin. Petitioner
Stanchfield is also a participant in the WRS

6. Respondent Jack C. Voight is the Wsconsin
State Treasurer, whose current address is 1 S. Pinckney

Street, 5" Floor, Madison, W sconsin.



7. Respondent George Lightbourn is the Acting
Secretary of the Wsconsin Departnent of Adm nistration
whose current address is 101 East WIson Street, 10'"
Fl oor, Madison, Wsconsin 53702.

JURI SDI CTl ON

8. There are currently approxi mately 454, 000
participants in the WRS, including approxi mately
249, 000 active enpl oyees, 101,000 annuitants and
104, 000 i nactive enpl oyees who remain participants in
t he RS

9. The State of Wsconsin was one of 1,194
di fferent enployers which, as of Decenber 31, 1998,
participated in the WRS. These enpl oyers i ncl uded
counties, cities, towns, villages, school districts,
library districts, other governnental units and
instrunentalities of two or nore units of governnent
created within the State of Wsconsin. See secs.

40. 02(28) and 40.02(54), Stats.

10. Each of the 454,000 participants in the WRS
and each of the 1,194 enployers included in the WRS
will be affected by the inplenentation of Act 495.

Anmong ot her effects, AB 495 involves the transfer of $4
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billion froma snoothing account within the Trust Fund
for uses other than intended by the snoothing account.
Mor eover, approximately $647 mllion of the $4 billion
being transferred fromthe snoot hing account will be
diverted to permt $200 million to be used for the
benefit of enployers for non-Trust Fund purposes.
Furthernore, AB 495 renoves the discretion expressly
provided to the Board to set certain actuari al
assunptions which are critical to the adm nistration of
the Trust Fund.

11. Original jurisdiction of the Supreme Court is
appropriate because the case is of critical inportance
to the current approximtely 454,000 WRS partici pants
and all future WRS participants and warrants the

exercise of jurisdiction publici juris. The issues

raised in this petition are of such urgency that
original jurisdiction of the Suprenme Court is
essential. As soon as AB 495 becones effective, ETF
will be required to take immediate steps toward its

i npl enmentation. |f inplenentation of AB 495 is not
enjoined and original jurisdiction is not accepted by

the Supreme Court, uncertainty as to the proper
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adm nistration of the Trust Fund will continue and
threaten retirenment decisions by those WRS participants
who have reached el ective retirenment age. Moreover
actions undertaken pursuant to AB 495 m ght require
reversal, which would cause substantial hardship on WRS
partici pants who received increased benefits and then
were required to return pension funds that m ght have,
in whole or in part, already been spent. |In sone

i nstances, the death of participants may prevent any
recovery by the Trust Fund.

12. The | egislature has requested the Suprene
Court to accept the original jurisdiction of any action
relating to the inplenentation of AB 495. AB 495,
section 27(4t) provides:

REQUEST THAT SUPREME COURT TAKE
ORI G NAL JURI SDI CTI ON.  Consi deri ng
the inplenentation of this act a
matter of high public inportance,
the |l egislature requests that the
suprene court take jurisdiction of
any original action relating to the
i npl emrentation of this act.

Furthernore, on information and belief, the executive

branch, through Respondents, has agreed not to oppose



acceptance of original jurisdiction by the Suprene
Court.
STATEMENT OF | SSUES
13. The issues which require the Suprene Court's
attention in the exercise of its original jurisdiction
i ncl ude the foll ow ng:

(a) Wiether the use of $647 million to
create the $200 million enployer credit to be used
to pay unfunded prior service and contribution
debts owed by enployers to the WRS

(i) violates section 40.19(1), Stats.;
(1i) is a taking of WRS participants’
property wi thout just conpensation and

Wi t hout due process in violation of U S.

Const. Amendment 14 and Ws. Const. Art. |,

Section 13; and

(1i1) constitutes an inpairnment of

contract in violation of U S. Const. Art. 1,

section 10, clause 1 and U. S. Const. Art. 1,

section 12.



(b) \Whether the change in assunptions of
section 40.02(7), Stats., required by AB 495,
sections 5 and 28(1), constitute an usurpation of
the Board s discretion and,

(i) violates section 40.19(1), Stats.;
(1i) is a taking of WRS participants’
property w thout just conpensation and

wi t hout due process in violation of U S.

Const. Anmendnent 14 and Ws. Const. Art. 1,

Section 13; and

(1i1) constitutes an inpairnment of

contract in violation of U S. Const. Art. I,

section 10, clause 1 and U. S. Const. Art. |1,

section 12.

(c) Wether the recognition of $4 billion
fromthe Transaction Anortization Account ("TAA")
for use other than a snoothing mechanismin
contravention of the purpose of the TAA

(1) is a violation of section 40.19(1),

Stats.;
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(1i) is a taking of WRS participants’
property w thout just conpensation and
W t hout due process in violation of U S
Const. Anmendnent 14 and Ws. Const. Art. 1,
Section 13; and
(ii1) constitutes an inpairnent of
contract in violation of U S. Const. Art. I,
section 10, clause 1 and U. S. Const. Art. 1,
section 12.
(d) Whether the inability of approximtely
51, 000 inactive WRS participants to share in the
$4 billion TAA transfer and their receipt of
reduced annuity dividends because of the TAA
transfer
(1) is a violation of section 40.19(1),
Stats.;
(1i) is a taking of WRS participants’
property w thout just conpensation and
W t hout due process in violation of U S
Const. Anmendnent 14 and Ws. Const. Art. 1,

Section 13; and
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(ii1) constitutes an inpairnent of
contract in violation of U S. Const. Art. |,
section 10, clause 1 and U.S. Const. Art. |,

section 12.

(e) \Whether increasing the fornula
mul tiplier used in calculating retirenent benefits
using the internal funding sources provided in AB
495, but excluding approxinmately 51,000 inactive
VRS participants fromthe increase when they
retire violates the equal protection clause under
U S. Const., Amendnent 14 and Ws. Const. Art. 1,

section 1.

(f) \Wether raising the final average
earni ngs cap by 5% under section 40.23(2m (b),
Stats., but excluding protective occupation
participants using the internal funding sources
provided in AB 495, fromsharing in the increase
vi ol ates the equal protection clause under U S.
Const., Anmendnment 14 and Ws. Const. Art. |1,

section 1.
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THE W SCONSI N RETI REMENT SYSTEM

14. The WRS is a hybrid plan with characteristics
of both a defined benefit plan and a defi ned
contribution plan. The WRS is a defined benefit plan
to the extent that its participants are ensured they
will receive a specific retirement benefit cal cul ated
as a formula involving their final average nonthly
earnings multiplied by the years of creditable service.
Different percentage nultipliers are used for
calculating the fornmula benefits to be paid to
different groups of participating enployees. The WRS
is also a defined contribution plan to the extent that
participating enpl oyees and enpl oyers pay a percentage
of payroll as required contributions into the Trust
Fund. Mreover, individual accounts are maintained for
each non-annuitant participant, interest is credited to
t hose participant accounts, and there is a guarantee
that the m nimum annuity benefit wll equal the sum of
the participant’s accunmul ated contributions plus an
anount fromthe enpl oyer reserve equal to the
participant’s accunul ated required contri butions.

Sections 40.05(1), 40.23(1)(a)(2m and (3), Stats.
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15. Wthin the Trust Fund, there is a fixed
retirement investnment trust (“FRIT"). Section
40.04(3), Stats. The FRIT receives funds fromthree
sources: (1) contributions fromparticipating
enpl oyees; (2) contributions fromparticipating
enpl oyers; and (3) investnent earnings on the enpl oyee
and enpl oyer contri butions.

16. There are a nunber of accounts wthin the
FRIT, four of which are significant to this proceedi ng.
First, there is an enpl oyee accumnul ati on reserve
account, which holds funds related to enpl oyee
contributions. Section 40.04(4), Stats. Second, there
is an enpl oyer accunul ati on reserve account, which
hol ds funds related to enpl oyer contributions. Section
40. 04(5), Stats. Third, there is an annuity reserve
account, which holds funds sufficient to make annuity
paynents to those retiring public enpl oyees who receive
their retirement benefits on an install nent basis.
Section 40.04(6), Stats. When an enpl oyee retires and
elects to take an annuity, the enployee and enpl oyer
accumnul ation reserves transfer to the annuity reserve

an anount equal to the present value of the annuity.
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Section 40.04(6), Stats. Fourth, there is the TAA
Section 40.04(3), Stats.

17. Wthin the enployee accumul ation reserve in
the FRIT, each participant of the WRS has a separate
account maintained. Section 40.04(4)(a), Stats. In
contrast, the enployer accumul ation reserve within the
FRIT is maintained without regard to the identity of
any individual enployer. Section 40.04(5), Stats. The
sol e purpose of the enployer accunulation reserve is to
fund benefits to WRS participants and their
beneficiaries. Enployers do not have vested interests
in any WRS funds. The noney in the enpl oyer
accunul ation reserve is dedicated solely to provide for
the retirenent benefits of WRS participants. Section
40. 04(5)(c), Stats. WRS participants and their
beneficiaries have a direct property and contractual
beneficial interest in the funds maintained in the
enpl oyer accunul ation reserve within the FRIT.

18. In addition to the annually required enpl oyer
contributions, enployers are required to pay
contributions for any unfunded prior service liability

that is owed to the WRS as a result of past benefit
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i nprovenents under the WRS that were not fully funded
at the time of their creation and of recogni zing prior
servi ce earned by enpl oyees before the enpl oyer becane
a covered enpl oyer under the WRS. Enpl oyer
contribution rates for the paynent of unfunded prior
service liability are currently anortized over 40
years. |In other words, enployers make paynents to the
WRS for the unfunded prior service liability debt
enpl oyers owe to the WRS. Section 40.05(2)(b), Stats.
The enpl oyer must continue to make contributions toward
the enpl oyer’ s unfunded prior service liability unti
the entire debt has been paid to the WRS. Section
40.05(2)(bm, Stats

19. The TAA is an accounting nmechani sm whi ch
allows the three reserve accounts to spread over tine
the recognition of gain or loss on investnents, thereby
partially insulating WRS participants fromthe
fluctuations of the investnent marketplace. The
purpose of the TAAis to snmooth fluctuations in
mar ket pl ace i nvestnent gains and | osses and not to pay
gains or debit losses to any particular WRS

partici pants or groups of participants. The TAAis an

16



accounting nechanismto i nprove equity anong WRS
participants in the effect of the investnent gains and
| osses on their retirenent accounts. |ts purpose was
described in the Report of Joint Survey Commttee on
Retirenent Systens, Appendix to 1973 Senate Bill 449,
as foll ows:

Under [the | aw before enactnent of
the TAA] each realized capital gain
or loss of a fixed annuity
retirement fund is reflected fully
in the investnent experience for
the year in which the gain or |oss
is realized. This results in
several significant problens:

a. The investnent board may
wel |l feel restrained from di sposing
of a specific holding at a current
| oss, despite the fact that the
proceeds fromthe disposition could
be reinvested so as to recover the
| oss, achieve a higher rate of
current return, and in total
produce a net advantage for the
retirenment fund.

b. Individual enployees who
termnate their enploynent or die
followng a year in which the
retirenment fund experienced extrene
net capital gains or | osses wll
suf fer an unwarranted i ncrease or
decrease in the value of their
retirenent accounts. Wile exact
individual equity is hard to
achieve in any group enterprise
such as a retirenent program this

17



is one area in which inproved
equity can be achi eved.

Under this bill every capital gain
or loss realized under the fixed
annuity investnent trust would be
credited (or debited) to a speci al
hol di ng account, the proceeds of
whi ch woul d be paid out to the
several retirenent funds or systens
at 7% [ now 209 each year. Thus
each capital gain or |oss wuld be
spread over a period of about 14
years [now 5 years] rather than
falling in total in one year.
(Enmphasi s added.)

20. Every year, each of the FRIT's three reserve
accounts is credited proportionally with 20% of the TAA
bal ance. Section 40.04(3)(a), Stats.

21. Respondent Voight is the treasurer of the
Trust Fund. Section 40.03(4), Stats.

22. The Board is expressly responsible for, and
aut hori zed to, select and retain the actuary and
actuarial firmwhich shall performall actuari al
servi ces necessary for the operation and control of the
Trust Fund. Section 40.03(1)(d), Stats. The Board
alone is authorized to approve the contribution rates
and actuarial assunptions determ ned by the actuary,

expressly including the assuned interest rate and the
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assunptions for future changes in enpl oyee salary
rates. Section 40.03(1)(e), Stats. It is these
actuarial assunptions that determ ne enpl oyee and
enpl oyer contributions to the Trust Fund and,
accordingly, the actuarial assunptions nust be based on
t he actual experience of the WRS as identified by the
actuary. Section 40.03(5)(b), Stats.

23. The nonies held in the Trust Fund are not
state funds. Trust Fund noney has been irrevocably
pl aced in trust for the benefit of WRS participants and
the State cannot direct the use of such noney for non-
trust purposes.

PRI NCI PLES PROTECTI NG THE WRS

24. \WRS participants have a property and

contractual right in “the proper use of the earnings”

in the Trust Fund. Ass’'n of State Prosecutors v.

M| waukee Cty., 199 Ws. 2d 549, 559, 544 N W2d 888

(1996). The “legislature ... [is] not free to spend
or appropriate the earnings of the fund except in a
manner aut horized by statute ....”" Id.

25. “The WRS's ability to neet its obligations

can be jeopardi zed where funds are taken fromit, since
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every dine is arguably part of a managenent strategy
dependent upon spreading the [Trust Fund's] nonies as
broadly as possible.” 1d. at 560. “Governnent
t aki ngs do not becone exenpt from due process
requi renents sinply because they nmay be actuarially
insignificant.” 1d. at 561. “Wile the specific
transfer of Trust Funds ... may not imedi ately
threaten the benefits of vested [WRS] beneficiaries,
the precedent set by such a transfer certainly could.”
Id. at 562.

26. Even though a change to the WRS constitutes a
taking of a property interest, the “legislature should
retain alimted power to adjust or amend [the WRS] in

certain situations, such as when it is necessary to

preserve the actuarial soundness of a plan or to

salvage financially troubled funds.” 1d. at 563

(enphasis added). In short, in such circunstances
“legislative intervention [nust] be needed.” |d. at
564. It is not enough that legislative intervention in
the WRS not create actuarial unsoundness or even be
deened to be actuarially sound. Intervention that

causes a taking nust instead be “needed” and
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“necessary to protect actuarial soundness.” |d. at
563- 64.

27. \Were an exclusive grant of discretionary
authority has been given statutorily to the ETF Board,
WRS participants have a property interest in the
preservation of the Board s authority. Retired

Teachers Ass’n. v. The Enploye Trust Funds Bd., 207

Ws. 2d 1, 558 N.W2d 83 (1997). WRS participants have
a property right in the investnent earnings of the
Trust Fund and a property right to have those
i nvestnment earnings distributed in the manner set by
statute. [d. at 23-25.
CHANGES TO THE WRS MADE BY AB 495
28. AB 495 was introduced in the Assenbly on
Cctober 1, 1999. On Cctober 6, 1999, Assenbly
Amendnent 3 was proposed, which provided:
NONSEVERABI LI TY. Notw t hst andi ng
section 990.001(11) of the
statutes, if a court finds that any
provision of this act is
unconstitutional, the entire act is
voi d.

Assenbly Amendnent 3 was rejected on Cctober 6, 1999.

AB 495 was passed in both the Assenbly and the Senate
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on Cctober 6, 1999, just five days after it had been
i ntroduced.

29. AB 495 provides that, on Decenber 31, 1999,
$4, 000, 000,000 is to be distributed fromthe TAA to the
enpl oyer, enployee and annuity reserve accounts in the
FRIT in an anobunt equal to the percentage of the total
distribution determ ned by dividing each reserve’s
account bal ance on the prior January 1 by the total
bal ance of the FRIT on the prior January 1. The anount
recei ved by the enpl oyee reserve account is to be
di vi ded anong each participant’s account’s balance. AB
495, section 27(1)(a).

30. The early recognition of $4 billion fromthe
TAA is not to serve the snoothing purpose for which the
TAA exists. Instead, it is to serve as an internal
fundi ng nechani sm for benefits created by AB 495 and
for benefits expressly provided to enpl oyers, who do
not have beneficial interests in the Trust Fund,

i ncludi ng the TAA

31. Currently, when a participant in the WRS

term nates covered enpl oynent and becones eligible for

a retirenent annuity, one of the ways in which the
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anmount of his or her annuity is determned is by

mul ti plying the participant’s final average earnings by
the participant’s years of creditable service and by a
percentage nmultiplier. For a protective occupation
participant who is covered by Social Security, an

el ected official and an executive participating

enpl oyee, the percentage nmultiplier is 2% For a
protective occupation participant who is not covered by
Soci al Security, the percentage nmultiplier is 2.5%

For all other participants in the WRS, the percentage
multiplier is 1.6% Sections 40.23(2m(e)1l, 2, 3 and
4, Stats.

32. AB 495 increases the percentage multiplier
for all classes of participants in the WRS for
creditable service that is perfornmed before January 1,
2000. For a protective occupation participant who is
covered by Social Security, an elected official and an
executive participating enpl oyee, the percentage
multiplier is increased to 2.165% For a protective
occupation participant who is not covered by Soci al
Security, the percentage nultiplier is increased to

2.665% For all other participants in the WRS, the

23



percentage multiplier is increased to 1.765% The
increase in the percentage multiplier first applies to
the calculation of retirement benefits for individuals
who are participating enployees in the WRS on January
1, 2000. For all creditable service that is perforned
on or after January 1, 2000, however, AB 495 provides
that the current | aw percentage nultiplier will apply.
AB 495, sections 17, 18, 19 and 20.

33. The result of transferring $4 billion from
the TAA to fund, in part, benefits resulting from an
increase in multiplier applied to services prior to
January 1, 2000, neans that the $4 billion will not be
shared equitably by WRS participants. Those
participants with | onger creditable service as of
January 1, 2000, will receive nore of the $4 billion by
the formula increase. That result is directly contrary
to the purpose of the TAA, which was to increase
i ndi vi dual equitable sharing in interest gains
generated in the Trust Fund through the snoothing
mechani sm of the TAA rather than to have investnent
earni ngs concentrated in any one year, which is the

result of the $4 billion TAA transfer.
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34. There are approximately 104,000 current WRS
partici pants who wll not be active enpl oyees on
January 1, 2000. Under AB 495, approxi mtely 51,000 of
t hese inactive, but current WRS participants will not
be entitled to have the fornula increases applied to
their pre-January 1, 2000 creditable service when they
retire. AB 495, section 28(2).

35. Individual accounts in the enpl oyee
accunul ation reserve are credited with earnings based
upon the effective rate, which includes investnent
earnings for the cal endar year. Section 40.02(23)(a),
Stats. The $4 billion TAA transfer provides that it is
to be credited “to participants’ accounts based on
their account bal ances as of January 1, 1999, pursuant
to section 40.04(4)(a)2. and 2g. of the statutes.” AB
495, section 27(1)(c). Section 40.04(4)(a)2., Stats.,
provi des that sone inactive WRS participants are to be
credited with interest at the assuned rate of 5% rather
than at the effective rate. Accordingly, because the
i nvestment earnings used to calculate the effective
rate for the 1999 cal endar year includes the $4 billion

of earnings distributed fromthe TAA under AB 495,
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certain inactive WRS participants will not receive any
of the $4 billion. Moreover, when such an inactive WRS
participant retires, his or her subsequent annuity
account dividends will be reduced because the TAA w ||
have been reduced by $4 billion. |In addition to the
loss of all WRS participants in having the $4 billion
taken fromthe TAA and used for purposes contrary to

t he snoot hi ng and equitabl e earnings distribution
intent of the TAA, those inactive participants wll
have incurred a direct loss by the TAA transfer.

36. There are approxinmately 51,000 inactive WRS
participants who are credited wwth interest at the
assunmed rate of 5% annually rather than at the
effective rate and who will retire rather than el ecting
to take a separation benefit or die before reaching
retirenment age.

37. AB 495 elimnates the TAA over a five year
period and replaces it with another accounting
mechani sm known as a market recognition account
(“MRA”) that is to be used for distributing the total
mar ket val ue investnent returns earned by the FRIT.

The MRA serves a snoot hing purpose as did the TAA but

26



it distributes investnent earnings and | osses in a
manner nore directly related to market effects. The
total amount of the TAA is frozen and distributed over
five years. The only exception is that before freezing
the TAA, the $4 billion is transferred out for internal
fundi ng of benefits provided under AB 495, i ncl uding
benefits to enpl oyers for non-Trust Fund purposes. See
AB 495, sections 8 and 9.

38. The purpose of changi ng the snoot hi ng,
accounting nechanismfromthe TAAto the MRAis to
distribute Trust Fund investnent earnings and | osses on
a schedul e nore consistent with market cycles. This
can, and wll, be achieved through the phase-out of the
TAA and transition to the MRA, which is a proper trust
pur pose and consistent with the smoothing flexibility
necessary for Trust Fund investnent distributions.

That all can be acconplished, however, w thout first
maki ng a one-tinme, $4 billion transfer fromthe TAA to
internally fund benefits.

39. The followi ng charts denonstrate the manner
in which the TAA woul d be distributed as of Decenber

31, 1999, assuming a $15 billion TAA bal ance, under
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current | aw, under AB 495, and under AB 495 with a
transition to the MRA but without the $4 billion

transf er.

TAA DI STRI BUTI ON SCENARI CS
ASSUM NG $15 BI LLI ON TAA AS OF DECEMBER 31, 1999
(billion $)2

Current Law

1999 2000 2001 2002 2003 | 2004
Pre-Di stribution TAA 15. 00 12. 00 9.60 7.68 | 6.14 | 4.91
Bal ance
20% Annual Distribution 3.00 2.40 1.92 1.54 1.23 | 0.98
One-Time Distribution 0. 00
TAA Phase- Qut 0. 00
Endi ng Bal ance 12. 00 9. 60 7.68 6.14 | 4.91 | 3.93

AB 495

1999 2000 2001 2002 2003 2004
Pre-Di stribution TAA 15. 00 8. 00 6. 40 4.80 3.20 1.60
Bal ance
20% Annual Distribution 3.00
One-Time Distribution 4.00
TAA Phase- Qut 0. 00 1.60 1.60 1.60 1.60 1.60
Endi ng Bal ance 8. 00 6. 40 4. 80 3.20 1.60 0. 00

2Exanpl e assures no future gains or |osses after 1999.
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5 Year Transition to MRA Wt hout any
One-Ti me Recognition

1999 2000 2001 2002 2003 2004
Pre-Distribution TAA 15. 00 12.00 9.60 | 7.20 4.80 | 2.40
Bal ance
20% Annual Distribution 3.00
One-Time Distribution 0. 00
TAA Phase- Qut 0. 00 2.40 2.40 | 2.40 2.40 2.40
Endi ng Bal ance 12. 00 9. 60 7.20 | 4.80 2.40 | 0.00

40. The transition fromthe TAA to the MRA
without the $4 billion transfer fromthe TAA snoot hes,
and reduces, the adverse inpact on participants to a
much greater extent than the $4 billion transfer, which
only serves to greatly exacerbate inequities in the
sharing of the $4 billion.

41. As part of the $4 billion TAA transfer,
approximately $647 mllion was used to nake a direct
paynment to enployers of Trust Fund nonies. AB 495
directs that $200 nmillion of the anpbunt deposited into
t he enpl oyer accunul ati on reserve be diverted to an
enpl oyer credit account. To achieve that $200 nmillion
deposit into an enployer credit account, the

| egi slature reverse engi neered the anmount of noney that
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woul d have to be deposited into all three accounts to
generate the $200 mllion enployer credit account. The
amount required to generate the $200 m|lion enpl oyer
credit is approximtely $647 mllion.

42. The funds in the enpl oyer accunul ation
reserve are for the exclusive purpose of paying
participant benefits. Section 40.04(5)(c), Stats. The
$200 million enployer credit account nominally created
wi thin the enpl oyer accunul ation reserve by AB 495 is
used to pay the unfunded prior service liability debt
owed by enployers to the WRS. To the extent any
enpl oyer does not have such a debt to the WRS, the
enpl oyer is credited out of the $200 m|lion enpl oyer
reserve credit account for enployer required
contributions to the WRS in future years. AB 495,
section 27(1)(b).

43. The enployer credit account of $200 million
is a diversion of $200 mllion of Trust Fund nonies, in
whi ch WRS participants have a protected property and
contract right. The $200 million is given to
enpl oyers, who have no right or entitlenent to the

nmoney, so that the enployers can use the noney to pay
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either their unfunded prior service liability debt or
future contribution debts to the Trust Fund. To the
extent enployers have an unfunded liability debt owed
to the Trust Fund, $200 mllion of Trust Fund nonies
are being used to pay that debt owed to the Trust Fund.
To the extent enployers have required contributions as
determ ned by the Board and actuary, those contribution
debts are being paid fromthe $200 mllion Trust Fund
noni es.

44, Under current |aw, enployee and enpl oyer
contributions to the fund are based on certain assuned
interest rates and assuned salary increases. The
assunmed interest rate set by statute is 7.5% and the
assuned sal ary increases are set at 1.9% 1| ess than the
assuned rate. Section 40.02(7), Stats. The Board may
approve different rates based on the recomendati ons of
the actuary designated by the Board. |d.

45. AB 495 increases the assuned interest rate to
8% and increases the differences between the assuned
salary increases and the assuned interest rate to 3.4%
Al t hough AB 495 | eaves in place the ability of the

Board, on recommendation by the actuary, to approve a
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different rate “due to changed econom c
circunstances,” it directs that the new assunptions be
used “for the 2001 cal endar year.” AB 495, sections 5
and 28(1). Thus, the discretion of the Board, based on
the recommendati on of the actuary, has been |imted by
AB 495 because the ability to choose different rates is
limted in tine to after the 2001 cal endar year and
even then only until changed econom c circunstances
coul d be used to again invest discretion within the
Board. The increase in the spread between assuned
sal ary increases and the assunmed interest rate serves
to decrease the anount of contributions nmade to the
Trust Fund. The actuary did not recommend these
assunption changes to the Board and the Board di d not
approve them

46. The maxi mum anount of an initial annuity for
a WRS participant who receives an annuity that is
cal cul ated using the formula nultiplier, other than a
protective occupation participant, is increased by 5%
of the participant’s final average earnings. Section

40. 23(2m (b), Stats.; AB 495, section 16.
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47. As of Decenber 31, 1998, 17,609 active WRS

participants were protective occupation participants.

POSI TI ON OF PETI TI ONERS

48. The use of $647 mllion to create the $200
mllion enployer credit to be used to pay unfunded
prior service and contribution debts owed by enpl oyers
to the WRS is not a proper use of Trust Fund investnent
earnings. The use of the $647 million to establish the
$200 million enployer credit account violates section
40.19(1), Stats.; is a taking of WRS participants’
property wi thout just conpensation and w thout due
process in violation of U S. Const. Anendnent 14 and
Ws. Const. Art. |, Section 13; and constitutes an
i npai rment of contract in violation of U S. Const. Art.
|, section 10, clause 1 and U.S. Const. Art. |, section
12.

49. The changes in assunptions of section
40.02(7), Stats., required by AB 495, section 5,

constitute a usurpation of the Board s discretion and,

33



accordingly, violates section 40.19(1), Stats.; is a
taking of WRS participants’ property wthout just
conpensati on and wi thout due process in violation of
U.S. Const. Anendnent 14 and Ws. Const. Art. I,
Section 13; and constitutes an inpairnment of contract
inviolation of U S. Const. Art. |, section 10, clause
1 and U.S. Const. Art. |, section 12.

50. The recognition of $4 billion fromthe TAA
for use other than a snoot hing mechanismin
contravention of the purpose of the TAAis a violation
of section 40.19(1), Stats.; is a taking of WRS
participants’ property w thout just conpensation and
W t hout due process in violation of U S. Const.
Amendnent 14 and Ws. Const. Art. |, Section 13; and
constitutes an inpairnment of contract in violation of
U S Const. Art. I, section 10, clause 1 and U. S
Const. Art. |, section 12.

51. Approximately 51,000 inactive WRS
participants do not share in the $4 billion and w ||
recei ve reduced annuity dividends because of the
transfer of the $4 billion fromthe TAA  This

circunstance is a violation of section 40.19(1),
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Stats.; is a taking of WRS participants’ property
W t hout just conpensation and wi thout due process in

violation of U S. Const. Amendnent 14 and Ws. Const.

Art. |, Section 13; and constitutes an inpairnent of
contract in violation of U S. Const. Art. |, section
10, clause 1 and U.S. Const. Art. |, section 12.

52. The transition fromthe TAA accounting
snoot hi ng nechanismto the MRA accounting snoot hi ng
mechani sm by freezing the full anmount of the TAA,
wi thout the $4 billion transfer, would be a permtted
| egi sl ative action under section 40.19(1), Stats.,
because it woul d exchange the vested benefit rights of
WRS participants in the TAAwith equal or greater
benefits in the MRA, which is a proper trust investnent
snoot hi ng device. Moreover, under the transition from
the TAAto the MRA without the $4 billion transfer from
the TAA, the entire remaining bal ance of the TAA at the
end of 1999 will be recogni zed over five years and
available to be applied to contribution rates or
benefit changes, including those created by AB 495.

53. The $4 billion TAA transfer, the changes in

assurmed interest and salary rates and the $647 nillion

35



transfer used to create the $200 mllion enpl oyer
credit account were not needed or necessary to preserve
actuarial soundness of the Trust Fund or to sal vage the
Trust Fund, because it is not financially troubl ed.

54. The actuary’s report provided to the
| egi slature did not recommend an early recognition from
the TAA. The actuary report did coment approvingly on
transition fromthe TAAto the MRA. A copy of the
W sconsin Retirenment System Actuarial Valuations of
Alternate Benefit and Fi nancing Provision, prepared for
the Senate Committee on Organi zation, July, 1999, is
attached hereto as Exhibit A

55. Raising the final average earnings cap by 5%
under section 40.23(2m (b), Stats., but excl uding
protective occupation participants fromthe increase
rai ses the question of whether their exclusion violates
the equal protection clause under U S. Const.,
Amrendnent 14 and Ws. Const. Art. |, section 1.

56. Increasing the fornmula nmultiplier for
creditable service prior to January 1, 2000 and using
the internal funding provided in AB 495 but excl uding

approxi mately 51,000 WRS partici pants who are inactive
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on January 1, 2000 fromreceiving the increases for

their prior creditable service raises the question of
whet her their exclusion violates the equal protection
cl ause under U.S. Const., Amendnent 14 and Ws. Const.

Art. |, section 1.
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REQUEST FOR RELI EF

VWHEREFORE, Petitioners request that the Suprene
Court declare the rights of WRS participants with
regard to AB 495, as foll ows:

1. Decl are AB 495, section 27(1)(B)
unconstitutional to the extent that it transfers $647
mllion fromthe TAA for purposes of creating the $200
mllion enployer credit account;

2. Decl are AB 495, section 5 unconstitutional to
the extent that it changes the assuned rates set forth
in section 40.02(7), Stats.;

3. Decl are AB 495, section 27(1)(a)

unconstitutional to the extent that it directs a $4

billion transfer fromthe TAA the accounts and reserves
of the FRIT;
4. Decl are whether raising the final average

earnings cap by 5% using the internal funding sources
provided in AB 495 but excluding protective occupation
participants fromthe increase violates the equal
protection clause under U. S. Const., Amendnent 14 and

Ws. Const. Art. |, section 1.
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5. Decl are whet her increasing the formla
mul tiplier for creditable service prior to January 1,
2000 using the internal funding sources provided in AB
495 but excluding approximately 51,000 WRS participants
who are inactive on January 1, 2000 fromreceiving the
increase for their prior creditable service violates
the equal protection clause under U S. Const.,

Amrendnent 14 and Ws. Const. Art. |, section 1.

6. Declare that the transition fromthe TAAto
t he MRA under the ternms of AB 495, sections 8 and 9, to
be a proper exercise of legislative authority under
section 40.19(1), Stats., but without the $4 billion
transfer;

7. Sever those portions of AB 495 declared to be
unconstitutional fromthe remaining portions of AB 495,
the result of which will be that any remaining
provisions wll be funded by the proper transition of
i nvest ment snoot hi ng nmechani snms fromthe TAA to the MRA
and, if necessary, by future enployer and enpl oyee

contri butions; and
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8. Provi de such other legal and equitable relief
as is appropriate.

Dated this day of Decenber, 1999.

VHYTE H RSCHBOECK DUDEK SC

By:

Thomas M Pyper

State Bar |.D. No. 1019380
Theresa M Hottenroth
State Bar |.D. No. 1025578
One East Main Street

Suite 300

Madi son, W 53703- 3300
(608) 255-4440

Attorneys for Petitioners
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